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The following includes all questions that are on topic that we did not have time to respond 

to during the live webinar. We have collated all question answers below for the benefit of 

all attendees.  

 

Question 1  

 

From: Mohamed Mukhtar Azri 

 

Question: We entered into a Contract with the Main Contractor. The Sub-contractor incurred 

cost but the Main Contractor informs that they are not eligible for a variation. How do we 

proceed? 

 

Answer: You have mentioned that you incurred costs and then mention a variation, so this is 

a little confusing. 

 

If you have just incurred costs, this does not automatically entitle you to additional payment 

– you first need to ascertain the cause of the incurred costs and then to check whether the 

contract gives you the entitlement to payment. 

 

If the costs have been incurred as a result of a variation to the contract, for example, for 

additional or changed work, then it is more than likely that the contract will provide such 

entitlement. 

 

If you are confident that the contract provides you with entitlement to make a claim, then 

under most forms of contract, you should firstly give notice and then submit a claim which 

sets out your position. 



 

Question 2 

 

From: Suman Deb Ray 

 

Question: How can we supersede an existing contract if, for example, we need to add scope 

that is more than 25% of the agreed value. 

 

Answer: I am not sure what you mean by ‘supersede’, nor why you would wish to change the 

existing contract if that is, in fact, your intention.  

 

Almost every form of construction contract provides mechanisms whereby variations may be 

instructed. Admittedly an increase of more than 25% to the scope is unusual, but not unheard 

of. Given this fact, the existing contract would not need to be superseded. 

 

The scope increase would comprise a variation to which you would be entitled to payment 

for the additional work and more than likely an extension of time and prolongation costs. You 

may also have as good case for claiming for additional payment for costs for additional site 

overheads on the basis that 25% more work may require 25% more management, 

administration, supervision and site establishment costs etc. You should also check the 

variation, measurement and evaluation clauses to see if such a large increase would entitle 

you to a change to the rates and prices included in the contract. 

 

 

Question 3 

 

From: Vaibhav Dhanorkar 

 

Question: Can entitlement be denied based on a letter of notice mentioning the party is not 

seeking any changes to price and delivery date but seeking confirmation on contract dates? 

 



 

Answer: This would depend on the wording of the letter and the contract provisions. If we 

take FIDIC for example, Sub-Clause 20.1 (Contractor’s Claims) provides that ‘If the Contractor 

considers himself to be entitled to any extension of the Time for Completion and/or any 

additional payment, under any Clause of these Conditions or otherwise in connection with 

the Contract, the Contractor shall give notice to the Engineer’. If the letter states that you 

will ‘not seeking any changes to price and delivery date’, then this clearly does not give notice 

that ‘the Contractor considers himself to be entitled to any extension of the Time for 

Completion and/or any additional payment’, in fact it says the opposite. Consequently, to later 

seek to make a claim could result in the time bar being applied. 

 

I will repeat here what I have already said in previous webinars, that contractors’ failure to 

submit proper notices in accordance with the contract provisions are one of the most frequent 

reasons used to reject claims. 

 

 

Question 4 

 

From: Bijoy Khoodathinkal 

 

Question: Should VAT (UAE) be paid on cost and profit for a claim? 

 

Answer: I am not a tax expert but do have experience with VAT in other countries. VAT is 

applicable to everything that the government mandates and the best advice that I can give is 

to leave VAT to the accountants. We do however need to know some practical applications. 

 

The Engineer should certify the amount due for payment in accordance with the contract and 

add VAT at the appropriate rate to this figure because this is the amount that the employer 

must pay to the contractor. The amount certified would include payment for claims so this 

would be where VAT on claims is applied. The contractor would retain the amount certified 

under the contract and send the VAT to the government, as part of the VAT procedure. 



 

 

When using supplier invoices to establish costs, we should ignore VAT, because this amount 

will be reclaimed by the contractor, again as part of the VAT procedure, so it does not 

comprise an actual cost. 

 

 

Question 5  

 

From: Abdul Zarger 

 

Question: If the client goes bankrupt, how will the contractor reimburse his money? 

 

Response: If the client goes bankrupt, it means that he has no money. It would therefore be 

impossible for the contractor to obtain what is not there. There may be some way of pursuing 

the debt though the client’s directors and shareholders, but this is really one for the lawyers. 


